
�

5(&200(1'(' )25 )8//�7(;7 38%/,&$7,21

3XUVXDQW WR 6L[WK &LUFXLW 5XOH ���

(/(&7521,& &,7$7,21� ���� )(' $SS� ����3 ��WK &LU��
)LOH 1DPH� ��D����S���

���������	����
������
�	���	��

��������	
�����
��

�
�����������������

�(55,$11(�(%(5*���������

����������	
���������


��

�$1'< �5$1.6���������

����������	
���������

�
�
�
�
�
��
�
�
�

�����������

 !!����"#�$��%��
&'��(�	����)�*')�#'+����,#�
"�#��%����)��#&�*')�#'+���"��'+%'-�&����*��#�'��

�����.���./01*�&')��2�-�����(��*')�#'+��3,(-��

 #-,�(4��3,&�����������

*�+'(�(��&(��'��(4���+��5�#��6���666

7�"�#�4��8�
2 �	89���9 ����&(�	
����
��
���
�'#+,'��3,(-�)�

�����������������


������

	������� � 7#'�&� 3�� �'+%��#+':�� �� 2� �� ;
 		��
 ��	��7���$"'��(��'��)���'+%'-�&��"�#� !!����&�)�
8��%�#'&�� ��� <��='&�� ���
��� ��� ����  ������9
<���� >��2
7>
����2>�9����� �*��>���
��	
*
?
	
����>�&)'&-���'+%'-�&��"�#� !!�����)����������
�
��&��(� ��� �%�!$�&�� �� 2� �� ;�  		��
 ��	�
7���$"'��(��'��)���'+%'-�&��"�#� !!����&�)���3�%&��'�@-�#��(



� ������
�����������������
������� �����������

�
3ODLQWLII DOVR DVVHUWHG WKH IROORZLQJ FDXVHV RI DFWLRQXQGHU0LFKLJDQ

ODZ� ��� YLRODWLRQ RI $UWLFOH ,� 6HFWLRQ � RI WKH0LFKLJDQ &RQVWLWXWLRQ� ���
YLRODWLRQ RI 0LFKLJDQ¶V (OOLRWW�/DUVRQ &LYLO 5LJKWV $FW� ��� YLRODWLRQ RI
WKH 0LFKLJDQ :KLVWOHEORZHU¶V $FW� ��� ORVV RI FRQVRUWLXP� VRFLHW\� DQG
FRPSDQLRQVKLS� DQG ��� LQWHQWLRQDO LQWHUIHUHQFH ZLWK DQ DGYDQWDJHRXV
EXVLQHVV UHODWLRQVKLS� 3ODLQWLII KDV QRW SXUVXHG WKHVH LVVXHV RQ DSSHDO�
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RQ QXPHURXV DOOHJDWLRQV LQ KHU YHULILHG FRPSODLQW� $OWKRXJK VWDWHPHQWV
LQ D YHULILHG FRPSODLQW PD\ IXQFWLRQ DV WKH HTXLYDOHQW RI DIILGDYLW
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$SSDUHQWO\� WKH GLVWULFW FRXUW GLG WKH VDPH WKLQJ� ,Q DFFHSWLQJ

'HIHQGDQWV¶ DUWLFXODWHG UHDVRQ� DQG UHMHFWLQJ 3ODLQWLII¶V SURRI RI SUHWH[W

�XQGHU WKH EXUGHQ�VKLIWLQJ DQDO\VLV� WKH FRXUW KHOG�

:DUGHQ 5RELQVRQ GLG QRW DJUHH ZLWK $': 3� %HQHGLFW¶V

UHFRPPHQGDWLRQ GDWHG -XQH �� ����� ILQGLQJ WKDW WKH H[FHVVLYH

IRUFH DQG IDLOXUH WR WDNH SURSHU SUHFDXWLRQ FKDUJHV ZHUH QRW

VXEVWDQWLDWHG� � � � 7KH H[KLELWV VXEPLWWHG E\ 3ODLQWLII VKRZ WKDW

3ODLQWLII:HEHUJPD\KDYH NLFNHG3ULVRQHU5LFDUGR0DVVHQEXUJ�

DQ $IULFDQ $PHULFDQ� ZKLOH KH ZDV KDQGFXIIHG DQG RQ WKH

JURXQG� 7KH $SULO ��� ����� LQFLGHQW UHSRUW DQG $SULO ��� �����

VWDWHPHQW VXEPLWWHG E\ 3ULVRQHU 0DVVHQEXUJ LQGLFDWH KH ZDV

NLFNHG E\ 3ODLQWLII:HEHUJ� � � � 582'� 2]RU¶V $SULO ��� �����

PHPRUDQGXP WR ,QVSHFWRU &KDSPDQ DQG KLV UHVSRQVHV WR

,QVSHFWRU &KDSPDQ¶V LQTXLULHV DERXW WKH LQFLGHQWV VKRZV WKDW

3ODLQWLII :HEHUJ NLFNHG 3ULVRQHU 0DVVHQEXUJ ZKLOH KH ZDV RQ

WKH JURXQG� � � � $Q $SULO ��� ����� PHPRUDQGXP IURP 6HUJHDQW

6KDURQ /DXGHUGDOH WR ,QVSHFWRU &KDSPDQ DQG KLV UHVSRQVHV WR

,QVSHFWRU &KDSPDQ DOVR LQGLFDWHV WKDW 3ODLQWLII NLFNHG 3ULVRQHU

0DVVHQEXUJ RQ WKH KHDG ZKLOH KH ZDV O\LQJ RQ WKH JURXQG� � � �

,QVSHFWRU &KDSPDQ¶V UHSRUW RQ WKH LQFLGHQW VKRZV WKDW KH

LQWHUYLHZHG QXPHURXV SULVRQHUV DQG VWDII UHJDUGLQJ WKH LQFLGHQW

DQG FRQFOXGHG WKDW 3ODLQWLII :HEHUJ NLFNHG 3ULVRQHU

0DVVHQEXUJ ZKLOH KH ZDV RQ WKH JURXQG�

7KH GLVWULFW FRXUW¶V ILQGLQJ WKDW WKH $SULO ��� ���� LQFLGHQW UHSRUW DQG

$SULO ��� ���� 2]RU VWDWHPHQW ³LQGLFDWH KH >0DVVHQEXUJ@ ZDV NLFNHG E\

3ODLQWLII :HEHUJ´ LV QRW VXSSRUWHG E\ WKH GRFXPHQWDU\ HYLGHQFH�
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7KH DFWXDO VXVSHQVLRQ LV LQFRQVLVWHQW ZLWK 5RELQVRQ¶V ZULWWHQ

UHSRUW�
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8QGHU WKH 0F'RQQHOO 'RXJODV IUDPHZRUN� WKH SODLQWLII EHDUV WKH
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FLUFXPVWDQFHV ZKLFK QRUPDOO\ PDNH RXW D SULPD IDFLH FDVH DUH LQGLFDWLYH
RI GLVFULPLQDWLRQ LV QRW DYDLODEOH� DEVHQW D VKRZLQJ WKDW EDFNJURXQG
FLUFXPVWDQFHV VXSSRUW WKH VXVSLFLRQ WKDW WKH GHIHQGDQW LV WKDW XQXVXDO
HPSOR\HU ZKR GLVFULPLQDWHV DJDLQVW WKH PDMRULW\�´ %RJHU� ��� )��G DW
���� �LQWHUQDO TXRWDWLRQV RPLWWHG�� 7KLV FRXUW KDV DOVR FLWHG D VHFRQG
IDFWRU LQ WKH7LWOH9,, FRQWH[W� 7KH SODLQWLII PXVW DOVR GHPRQVWUDWH WKDW WKH
HPSOR\HU WUHDWHG GLIIHUHQWO\ VLPLODUO\ VLWXDWHG HPSOR\HHV RXWVLGH WKH
SURWHFWHG FODVV� 6HH 3LHUFH Y� &RPPRQZHDOWK /LIH ,QV� &R�� �� )��G ����
��� ��WK &LU� ������ %XW VHH LG� DW ��� Q�� �FULWLFL]LQJ WKLV WHVW� EHFDXVH
WKH ILUVW SURQJ LPSRVHV ³D PRUH RQHURXV VWDQGDUG IRU SODLQWLIIV ZKR DUH
ZKLWH RU PDOH WKDQ IRU WKHLU QRQ�ZKLWH RU IHPDOH FRXQWHUSDUWV´�� VHH DOVR
0LOOV Y� +HDOWK &DUH 6HUY� &RUS�� ��� )��G ���� ��� Q�� ��WK &LU� �����
�QRWLQJ WKDW 6L[WK &LUFXLW ³UHYHUVH GLVFULPLQDWLRQ´ SULPD IDFLH WHVW LV ³WKH
VXEMHFW RI LQWUD�FLUFXLW FRQWURYHUV\´�� VHH JHQHUDOO\ LG� DW �������

7KH GLVWULFW FRXUW LQ WKLV FDVH HUUHG LQ DSSO\LQJ WKH SULPD IDFLH WHVW IRU
WUDGLWLRQDO 7LWOH 9,, FODLPV LQVWHDG RI WKH PRGLILHG SULPD IDFLH WHVW VHW
IRUWK LQ %RJHU DQG 3LHUFH�
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7KH OLWLJDQWV FRQFXUUHG� DQG WKH GLVWULFW FRXUW DFFRUGLQJO\ IRXQG�

WKDW :HEHUJ� DV D &DXFDVLDQ HPSOR\HH LQ D ZRUNSODFH SUHGRPLQDQWO\
VWDIIHG DQGPDQDJHG E\$IULFDQ�$PHULFDQV� ZDV D PHPEHU RI D SURWHFWHG

UDFLDO PLQRULW\ JURXS� 7KXV� WKH SDUWLHV KDYH DJUHHG WKDW WKH UHTXLUHPHQWV

RI %RJHU� ��� )��G DW ������ KDYH EHHQ VDWLVILHG� DQG :HEHUJ ZDV D

PHPEHU RI D SURWHFWHG FODVV ZKR FODLPHG WR KDYH EHHQ WKH YLFWLP RI

LQWHQWLRQDO UDFLDO GLVFULPLQDWLRQ WKDW XOWLPDWHO\ UHVXOWHG LQ DQ DGYHUVH

HPSOR\PHQW GHFLVLRQ�
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